All Talk?
Be careful what you promise on your website

By Ellen McCarthy

Technology has done wonders to increase an
insurance agency’s productivity and sales goals.
But the statements an agency makes on its website
and marketing materials can lead to serious,

unintended consequences from an E&O l
perspective.

Consider John Client, who owns several older apartment buildings. He comes to your agency
seeking property coverage for the buildings. You meet with John, visit the buildings and procure
a policy based on the limits John specifically and unequivocally requests. Several months later,
one of the buildings burns down due to faulty wiring. The carrier pays the full policy limits to
John. Dissatisfied with his recovery, John then sues the agency, asserting that the amount of
coverage on the building was inadequate and that the agency should have recommended
higher limits.

You meet with your appointed defense counsel and discuss the standard of care of insurance
agents in your state. Your state has an “order taker” standard, meaning that an agent has an

obligation to procure requested coverage without any duty to advise as to appropriate limits.
Your defense counsel is relatively confident that you met the standard of care.

But then, John amends the lawsuit. In the new complaint, John cites the agency’s website
language, which advertises that it procures “great insurance protection,” that its “agents will
help you choose the amount of coverage that best fits your individual situation,” “works hard to
ensure that you are fully covered for all those risks that most apply to you” and “produces the
most complete plan to safeguard your business.”

Now, counsel informs you that the allegations based on your webpage in the amended
complaint may be sufficient to establish that a “special relationship” existed between you and
John. In the event of a special relationship between agent and customer in your state, the agent
may have an affirmative duty to advise about types and limits of available coverage. Your
website language makes you susceptible to an adverse finding. Subsequently, your E&O carrier
enters into a negotiated settlement of John’s claim with your consent.

While hypothetical, the above situation is not at all unusual. Thoroughly review your website
and other marketing materials, asking:

e Could any representations create unrealistic customer expectations?
e Does the content make promises the agency may not be able to fulfill?
e Doesthe agency website inadvertently create a heightened standard of care?



e Would you want your website statements blown up on a poster board as a trial exhibit?

Statements on your agency’s website are not just advertising slogans. Don’t make promises
unless you can deliver.
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